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1E ARG T TfI-SMeT & STHANT LA HXAT § §7 g T A2 F I TernRafy A= aare o e
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Any person aggrieved by this Order-in-Appeal may file an appeal or revision
application, as the one may be against such order, to the appropriate authority in the
following way.

TR TLHIT hT TALE0T STAE:-

Revision application to Government of India:

(1) Hesid SUTET e ATAHIH, 1994 &T &7 oI A= FqTT TT ATHAT F X § G & (0
SY-8TRT & TAH Ire b SIavid TV sraae el aive, wRa aaR, @ q=ery, e f&wm,
=Teft @i, sfiaw v s, due |, 98 Reefl: 110001 wr i st =iy -

A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4t Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-
35 ibid : -

@)  afs grer & g & A § §9 U g @ § Bl e AT s weaw § a1 G
ISR & AR VUSRI & AT & ST §Y /AT |, AT el SUSTIR 47 HUe R § =18 ag Fohelt shream #
7 fe) USRI F BT AT i TR o Q1T §5 &l

In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course
of processing of the goods in a warehouse or in storage whether in a factory or in a
warehouse. A

(@) W%Wﬁ%ﬁwmq%ﬂﬁﬁﬁﬁawwmm%ﬁﬁwhwﬁgﬁmmw
STUTE [ o Rale & W # ST Wk & 98X (el g a1 yaor 7 [aifad g &: N\,




In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods which are
exported to any country or territory outside India.

@Ml g w1 AT g AT WRT F argk (aTer a1 @i @) Rt BT @ arer an

In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.

(@) SR STUET Al IS o5 & YA & [T ST S HRT AT7 Fit 78 g o T areer v 59
oY T A= 3 H[aTiern STsH, W%mmﬂmwmmqﬁﬁaﬁﬁaﬁ(ﬁz) 1998
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Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec.109 of the Finance (No.2) Act, 1998.

(2)  FE ITed e (i) Frmmaett, 2001 % e 9 % siovia Afafde yoor dear su-8 § &r
gfadt #, 3f%a snaer % i smeer I Retsw & O wmw F focger-srea of endfier srer H S-S
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The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the OIO and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

(8) RIS s & qrer gl G THA T AT TG AT ITY FH gral T 200/ - B GIarT 6t
ST 37 SRt SAuRan Ua Te § SATaT g1 ar 1000 /- T T ST 6t st

The revision application shall be accompanied by a fee of Rs.200/- where the

- amount involved is Rupees One Lac or less and Rs.1,000/- where the amount involved

is more than Rupees One Lac.

AT o, vl STITE e o HaT ¥ srdfiefir =yrarrferen<or & i srfier:-
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) el IcqTad ok Afafaad, 1944 6t g 35-d1/35-5 & iavia:-
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(2) SEET TREEE § G SgER F serar fit orfier, srdier F araer § €T Ooh, ey
STET e Ua qarehT sTdtertar =marteeer (Reee) & ufsm a=fa N, sguerere # 2nd g,
AGHTEAT HA, SrERaT, FRETR, SgHRTarR-3800041

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2ndfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad:
380004. In case of appeals other than as mentioned above para.

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-
3 as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
" accompanied against (one which at least should be accompanied by a fee of
Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand /
refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of
crossed bank draft in favour of Asstt. Registar of a branch of any nominate public
sector bank of the place where the bench of any nominate public
place where the bench of the Tribunal is situated.




(3) =S 5 omwer § &S HoT AT AT THTALT JIAT § QT Tedeh Yo AL F (o1 AIE HT YA SUdH
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In case of the order covers a number of order-in-Original, fee for each O.1.O.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) T EE AEEd 1970 JAT WUIEq Hl AggEt -1 & siaia maiRa e ogan S
SET AT geeredr TATRAfT RoiaT wfderd F areer # ¥ I@F Hit T IR € 6.50 § &7 =g
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One copy of application.or O.1.O. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.

(5) 7 % defera wrel & R s arer w6t el ot earer srefea fonar strar g S e
S[e, Brald SCITEH [ Ta HaTah TUIeNs =T aeser (wrEiary) e, 1982 § RiEq
Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) e o, e ITTET Lo T AT e AT aeor (feee) Th gia i« & Are
¥ FdeTHT (Demand) T €€ (Penalty) &7 10% Y& STHT HAT AATH gl A1, SATEHTH Td ST
10 FUE ¥UT g1 (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)
AT ITUTE Lo oA qATSHT o siaia, ATTHe gIAT Faed =l AT (Duty Demanded)]

(1) ©€ (Section) 11D % ga FeiRa Tidy;
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited, provided
that the pre-deposit amount shall not exceed Rs.10 Crores. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C
(2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance
Act, 1994).

Under Central Excise and Service Tax, “Duty demanded” shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(i) amount payable under Rule 6 of the Cenvat Credit Rules.

(6) (i) =& emRer 3 R erdier SRR % WHeT STgt e SATAT ek AT gve Faried g av 4T Y Y
9 % 10% AT 7% X St et ave fBaned g a 70 & 10% AT I 6 ST Gl 2l
In view of above, an appeal against this order shall lie before the Tribunal on

payment of 10% of the duty demanded where duty or duty and penalty are in dispute,
or penalty, where penalty alone is in dispute.”
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ORDER-IN-APPEAL

The present appeal has been filed by M/s. Ketankumar Vrajlal Shah, 49,Jaswant
Colony, Near Khodiyar Mandir, Naroda, Ahmedabad-382330 (hereinafter referred to as “the
appellant™) against Order-in-Original No. 660/AC/Demand/2022-23 dated 28.03.2023
(hereinafter referred to as “the impugned order”) passed by the Assistant Commissioner,
Central GST and C. Ex., Division-I, Ahmedabad North (hereinafter referred to as “the

adjudicating authority”).

2, Briefly stated, the facts of the case are that the appellant are holding PAN No.
BIPPS9933J. On scrutiny of the data received from the Central Board of Direct Taxes
(CBDT) for the FY 2015-16, it was noticed that the appellant has shown income under the
heads “Sales of services under sales / Gross Receipts from Services (Value from ITR)” filed
with the Income Tax department but nether obtained service tax registration not paid the

applicable service tax. Details of the same are as under:

F.¥X. Sales of services(as per ITR) Service tax not/Short
paid
2015-16 | 12,80,917/- 1,85,733/-

The appellant were called upon to clarify the same and submit copies of relevant
documents for assessment for the above said period. However, the appellant had not

responded to the letters issued by the department.

2.1 Subsequently, the appellant was issued Show Cause Notice No. AR-
[II/Ketankumar/ST/Un. Reg/2015-16 dated 09.06.2021 demanding Service Tax amounting to
Rs. 1,85,733/- for the period FY 2015-16, under proviso to Sub-Section (1) of Section 73 of
the Finance Act, 1994. The SCN also proposed recovery of interest under Section 75 of the
Finance Act, 1994 and imposition of penalties under Section 77 and Section 78 of the Finance
Act, 1994. The SCN also proposed recovery of service tax for the period from Apr-2017 to
June-2017.

2.2 The Show Cause Notice was adjudicated vide the impugned order by the adjudicating
authority wherein the demand of Service Tax total amounting to Rs. 1,85,733/- for F.Y. 2015-
16 was confirmed under proviso to Sub-Section (1) of Section 73 of the Finance Act, 1994
along with Interest under Section 75 of the Finance Act, 1994. Further (i) Penalty of Rs.
1,85,733/- was also imposed on the appellant under Section 78 of the Finance Act, 1994; (ii)
Penalty of Rs. 10,000/- was imposed on the appellant under Section 77(1)(a) of the Finance
Act, 1994 and (iii) Penalty of Rs. 10,000/- was imposed on the appellant under Section
77(1)(a) of the Finance Act, 1994.
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3 Being aggrieved with the impugned order passed by the adjudicating authority, the

appellant have preferred the present appeal, inter alia, on the following grounds:

° The appellant submitted that he is an individual doing business of trading,
manufacturing and job work of fabrication on the material supplied by customers.
During the F.Y. 2015-16 they have earned Rs. 4,41,276/- from sale of goods and Rs.
8,39,641/- from sale of service. Trading of goods is covered under negative list. They
requested to set aside the impugned OIO and allow their appeal.

o The appellant stated in their condonation application that he couldn’t gather
documents and amount of pre-deposit within time, therefore a delay of 27 days was

occurred. He requested to condone their delay in filing appeal.

4. Personal hearing in the case were fixed on 12.03.2024, 19.03.2024, 22.03.2024 &
28.03.2024 but no one attended the same.

5 On going through the appeal memorandum, it is noticed that the impugned
order was issued on 28.03.2023 and delivered on dated 05.04.2023 to appellant. The
present appeal, in terms of Section 85 of the Finance Act, 1994 was filed on
05.07.2023, i.e. after a delay of 31 days from the last date of filing of appeal. The
appellant have along with appeal memorandum also filed an Application seeking
condonation of delay stating that they couldn't arrange the documents and pre-
deposit amount within time, thereby a delay of 31 days was occurred in filing the

present appeals which was required to be filed on or before 5.06.2023.

6. Before taking up the issue on merits, I proceed to decide the Application filed
seeking condonation of delay. As per Section 85 of the Finance Act, 1994, an appeal
should be filed within a period of 2 months from the date of receipt of the decision or
order passed by the adjudicating authority. Under the proviso appended to sub-
section (3A) of Section 85 of the Finance Act, 1994, the Commissioner (Appeals) is
empowered to condone the delay or to allow the filing of an appeal within a further
period of one month thereafter if, he is satisfied that the appellant was prevented by
sufficient cause from presenting the appeal within the period of two months.
Considering the cause of delay given in application as genuine, I condone the delay

of 31 days and take up the appeal for decision on merits.

7. I have carefully gone through the facts of the case, grounds of appeal, submissions

made in the Appeal Memorandum, during the course of personal hearing and documents
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available on record. The issue to be decided in the present appeal is whether the impugned
order passed by the adjudicating authority, confirming the demand of service tax against the
appellant along with interest and penalty, in the facts and circumstance of the case, is legal

and proper or otherwise. The demand pertains to the period FY 2015-16.

8. I find that in the SCN in question, the demand has been raised for the period FY 2015-
16 based on the Income Tax Returns filed by the appellant as the appellant failed to respond

to departmental letters. Further the demand was also confirmed by the adjudicating authority .

9. Now, the submission is filed before me. While going through the submission it is seen
that the contention made by the appellant is that during the F.Y. 2015-16,0ut of their total
turnover 12,80,917/-, they have earned Rs. 4,41,276/- from sale of goods and Rs. 8,39,641/-
from sale of service. From the submission it is also seen that they have not furnished any
document supporting their claim. In absence of the same the benefit sought by them can’t be
extended to them. In view of the above, I am of the consider view that it will be fit to remand
the matter back to the adjudicating authority to decide it a-fresh after due verification along
with the direction to the appellant to furnish all relevant documents before the adjudicating

authority.

8. In view of above, I set aside the impugned order and allow the appeal by way of

remand.

9.  oTIeT Al EIT TSI et T8, erdler &7 FRver ST aieh o o ST € |

The appeal filed by the appellant stands disposed of in above terms.

Attested Date : 9 hof.) C/"

7
Manish Kumar
Superintendent(Appeals),

CGST, Ahmedabad
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To,

M/s. Ketankumar Vrajlal Shah, Appellant
49,Jaswant Colony, Near Khodiyar Mandir,

Naroda, Ahmedabad-382330

The Assistant Commissioner, Respondent
Central GST and C. Ex.,
Division-I, Ahmedabad North
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